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Association Activities 


AT THE Stated Meeting on March 14 the Association adopted the 
following resolution submitted by the Committee on Federal 
Legislation, Eduardo Andrade, chairman: 

RESOLVED, that this Association does not favor the enactment of 
S. 2311 or H.R. 7595 now pending in Congress, and that the re- 
ports of this Association’s Committee on Federal Legislation, 
dated March 1 and March 13, 1950, relating to those bills, are 
approved. 

Also approved was a report by the Committee on Medical 
Jurisprudence, Edmund T. Delaney, chairman, which recom- 
mended legislation creating a state commission on alcoholism. 
The resolution adopted was as follows: 

RESOLVED, that The Association of the Bar of the City of New 
York recommends to the legislature the creation of a temporary 
state commission to study the problems of alcoholism, the best 
methods for the treatment and rehabilitation of alcoholics, and 
all existing facilities for the prevention, control and treatment of 
alcoholism and to inquire into and report on the need for further 
legislation. 

Mr. Milton Handler, chairman of the Committee on Trade 
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Regulation and Trade-Marks, reported on his Committee’s ac. 
tivities in connection with antitrust legislation pending before 
the Congress and also on the Committee’s contributions to amend- 
ments now being proposed to the Lanham Act. 

Mr. Milton P. Kupfer, chairman of the Committee on Bank- 
ruptcy and Corporate Reorganizations, reported that the amend- 
ment, approved by his Committee, to Section 60a of the Bank- 
ruptcy Act (S.88, as amended by H.R. 5933) has now passed 
both Houses of Congress. Mr. Kupfer pointed out that the amend- 
ment clarifies an unfortunate interpretation that resulted from 
the decision in Klauder v. Corn Exchange National Bank & Trust 
Company. 

An interim report, presented by Garrard W. Glenn, vice-chair- 
man, was received from the Special Committee on Broadcasting. 

The following members were selected as a Nominating Com- 
mittee to propose candidates for the various offices and committees 
to be elected at the annual meeting on May g: Sherman Baldwin, 
John F. X. Finn, Henry J. Friendly, Phillip W. Haberman, Jr., 
Francis H. Horan, Whitman Knapp, George A. Spiegelberg, 
Harrison Tweed and Louis Waldman. 
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THE COMMITTEE on Copyright, Sydney M. Kaye, chairman, has 
under study a questionnaire submitted by UNESCO to the 
United States seeking the views of the government with respect 
to a universal copyright convention. 
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PARTICIPANTS in the radio and television program, “On Trial,” 
which is produced by the American Broadcasting Company in 
cooperation with a Special Committee of the Association, during 
February and March were as follows: Judges Samuel I. Leibowitz, 
Saul S. Streit, Ferdinand Pecora, Irving Ben Cooper, Doris Byrne, 
Harold M. Kennedy and also The Reverend Dr. Charles Francis 
Potter, Harry A. Gair, Vincent J. Malone, Andrew J. Biemiller, 
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Jesse Freidin, John Alvin Croghan, Allen J. Ellender, Charles F. 
Brannan, Clark M. Clifford, William Dean Embree, Allen B. 
Kline, Albert Gore, Fowler Hamilton, John Reagan McCrary, 
Jinx Falkenburg McCrary, Tighe Woods, Robert F. Wagner, Jr., 
Harold Lewis Herrick, Harry P. Cain, Rosamond T. Low, 
Frederick v.P. Bryan and Charles Abrams. 

In connection with the program which is carried by about 140 
radio stations and g television stations, the Special Committee 
has offered to bar associations in cities which have stations that 
carry the program the opportunity of using on a local insert basis 
time on the program to announce an activity of the local bar 
association that is of public interest. The program is now broad- 
cast on WJZ-TV at 8:00 P.M. and on WJZ-—AM at 10:30 P.M. 


on Wednesdays. 
o@eo 


§. HAZARD GILLESPIE, JR., Chairman of the Joint Committee on 
the Lawyers Bureau, has announced that the Bureau is now 
registering students who will be graduated from law school in 
June and who will be available for immediate employment. Inter- 
views with prospective employers are being arranged. 
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TWO WELL-ATTENDED forums were held during March. ‘“‘Meet the 
Clerks,” sponsored by the Committee on Junior Bar Activities, 
Alfred P. O’Hara, chairman, featured the following speakers: 
John A. Killoran, Probate Clerk; Chester J. Dodge, Chief Auditor 
of Accounts; Anthony J. Repole, Administration Clerk; Harry 
C. G. Houlahan, Guardian Clerk; and James L. Murray, First 
Assistant Probate Clerk. The discussion centered about practical 
aspects of practice in the Surrogate’s Court. 

The Committee on Medical Jurisprudence, of which Edmund 
T. Delaney is chairman, on March 8 sponsored a forum on “‘In- 
sanity as a Defense to Crime,” with the following speakers: City 
Magistrate Morris Ploscowe; John McKim Minton, Jr., Former 
Deputy Assistant District Attorney for New York County; Dr. 
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Leo L. Orenstein, Former Director of the Psychiatric Clinic 
Court of General Sessions; and Dr. Winfred Overholser, Super. 
intendent of St. Elizabeth’s Hospital in Washington, D. C., and 
Former President of the American Psychiatric Association. At 
the conclusion of the forum there was a lively and prolonged 


discussion. 
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THE ART SHOW will open on April 11. Approximately one hun- 
dred pictures have been submitted and a selection among them 
will be made by Julian Levi, who is acting again this year as con- 
sultant to the Committee. 





PIANO WANTED 


The Association would like to purchase or accept as a loan 
a grand piano. It would be appreciated if any member who 
knows of an available piano would call Mr. Sidney B. Hill, 
General Manager, MUrray Hill 2-0606. 
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The Calendar of the Association 


11 


12 


1$ 
14 


17 


for April 


(As of March 24, 1950) 


Meeting of Committee on State Legislation 

Joint Meeting of Section on Drafting of Legal Instru- 
ments and Section on Wills, Trusts and Estates 

Dinner Meeting of Executive Committee 

Dinner Meeting of Committee on Professional Ethics 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
8:00 P.M. 

“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 

Meeting of Joint Committee on Uniform Commercial 
Code 

Meeting of Committee on Unlawful Practice of the Law 


Meeting of Joint Committee on Uniform Commercial 
Code 


Opening of Art Committee’s Exhibition of Paintings and 

Sculpture by Members of the Association, 4:30 P.M. 
Meeting of Section on State and Federal Procedure 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Bankruptcy and Cor- 
porate Reorganizations 

Dinner Meeting of Committee on Foreign Law 

Symposium on Foreign Estates. Auspices Committee on 
Foreign Law 

Dinner Meeting of Committee on Insurance Law 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
8:00 P.M. 

“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 


Meeting of Section on Labor Law 


Meeting of Section on Corporations 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on International Law 
Dinner Meeting of Committee on Medical Jurisprudence 
Meeting of Section on Trade Regulation 
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18 
19 


20 


24 


27 
28 
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Aviation Forum. Buffet Supper, 6:15 P.M. 


Meeting of Committee on Admissions 

Meeting of Special Committee on Broadcasting 

Meeting of Section on Economics of Legal Profession 

Dinner Meeting of Committee on Law Reform 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
8:00 P.M. 

“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 

Dinner Meeting of Committee on Administrative Law 

Meeting of Section on Taxation 


Meeting of Library Committee 

Round Table Conference. Speaker: The Hon. Ferdinand 
Pecora, Justice of the Supreme Court of the State of 
New York 

Dinner Meeting of Committee on Copyright 

Annual Association Night Show 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
8:00 P.M. 

“On Trial”—Radio Program, WJZ (770), 10:30 P.M. 

Annual Association Night Show 

Annual Association Night Show 
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The Basic Rules of Pleading 


By JEROME MICHAEL 


I believe that all of you must know of the great change that 
has occurred in the study and teaching of law in the course of the 
last generation. It is often described as the adoption of the func- 
tional approach to law. The notion is, of course, that every body 
of law, substantive and procedural, regulates some sort of human 
activity and that if you want to understand the rules, if you want 
to be able to criticize them, you have to understand the nature of 
the activity which they regulate. 

Rules of law are in themselves opaque. They can neither be un- 
derstood nor criticized except in the light of an understanding 
of the activities which they regulate. The activities which pro- 
cedural law regulates are all intellectual. Procedural law regulates 
the affair that we call dispute or controversy. Controversy is en- 
tirely an intellectual activity conducted by means of language, 
unless, of course, the dispute is an international one, in which 
event it may be conducted by means of airplanes, tanks and, per- 
haps, atom bombs. But in our courts, when we are at peace or at 
relative peace, we conduct our controversies by means of 
language. It follows, of course, that if you want to understand 
procedural law, you must understand the intellectual activities 
which are regulated by procedural law. 

What, then, are those activities? In general they consist of 
forming issues of law and of fact; of trying issues of law by argu- 
mentation, and of deciding them by deliberation; of trying issues 


Editor’s Note: Mr. Michael, a member of the Association, is Professor of Law at 
Columbia University. He is one of the authors of “Crime, Law and Social Science,” 
“The Nature of Judicial Proof,” and “The Trial of an Issue of Fact” and the author 
of “The Elements of Legal Controversy”; and he is a frequent contributor to legal 
periodicals. The article published here is an adaptation of a lecture Mr. Michael 
made before the Section on State and Federal Procedure, of which the chairman is 
Judge Samuel C. Coleman. Because of the exceptional interest of the question and 
answer period which followed Professor Michael’s lecture, selected questions and 
answers are printed as an addendum. 
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of fact by evidence, and of deciding them by a calculation of 
probabilities; and, finally, of determining the legal consequences 
of the decisions of the issues of law and of fact. 

The law of pleading regulates the formation of issues, both 
of law and of fact. It seems to me that the basic rules of pleading 
are, first, that pleadings must state material facts rather than the 
evidence by which the material facts are to be proved, or con- 
clusions of law or conclusions of fact, and, second, that the facts 
stated shall be sufficient to constitute a cause of action or defense. 

As I have already suggested, in order to understand those basic 
rules, really to understand them, to be able to think about them 
clearly and to speak about them clearly, one has to make certain 
logical and grammatical distinctions. For example, what does it 
mean to state facts? Well, if by a fact is meant a thing or an event, 
the event of an automobile collision, for example, it is perfectly 
- obvious that one cannot state a fact in a pleading. One cannot 
incorporate the event of an automobile collision in a pleading. 
What, then, can one state? One can state one’s knowledge about 
things and events. But knowledge about things and events, 
knowledge that something is the case, is a proposition. One way 
in which a proposition can be defined is as actual or potential 
knowledge that something is the case. Therefore, I say that to 
state a fact is to allege a proposition about a matter of fact. 

However, we have to make still other distinctions in order to 
understand the basic rules of pleading. I ask you to take my 
word for it—in the beginning, at any rate—that the understand- 
ing of these rules is of practical as well as of theoretical im- 
portance. 

Among the additional distinctions that we must make are 
certain distinctions among propositions. The first is the dis- 
tinction between elementary and general propositions. An ele- 
mentary proposition is actual or potential knowledge about a 
particular thing or event. A general proposition is actual or 
potential knowledge about kinds or classes of things and events. 
Both elementary and general propositions are symbolized by 
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simple declarative sentences. Thus, the sentence “This is a man” 
signifies an elementary proposition. Assuming that I am truth- 
ful and that, therefore, I assert as my knowledge only what I 
actually know, if I assert ‘““This is a man,” I am asserting my 
knowledge about a particular thing, designated by “this.” On the 
other hand, the sentence ‘“‘Men are mortal” signifies a general 
proposition, knowledge about the relationship between classes 
or kinds of things, the class that we name by the word “man” and 
the class that we name by the word “mortal.” There is a very 
important distinction between an elementary proposition 
(knowledge about a particular) and a general proposition 
(knowledge about kinds): The proposition which is signified by 
the sentence “This is a man” imports that there is some man. 
That is to say, elementary propositions are existential in import. 
That is why we can speak of elementary propositions as propo- 
sitions about matters of fact. A general proposition, on the other 
hand, is not existential in import. If I assert that ““Men are 
mortal,”’ I am not asserting that there is any such thing as a man 
or that there is any such thing as a mortal. In short, general propo- 
sitions are not existential in import. That is indicated by the 
fact that general propositions can always be stated hypothetically: 
“If there is a man, that man is mortal.” That is why we cannot 
speak of general propositions as propositions about matters of 
fact. 

The second distinction that we must make among propositions, 
if we would understand the rules of pleading, is that between 
immediate and demonstrable or provable propositions. There are 
two ways in which we can acquire knowledge about the universe. 
One is by the exercise of our senses in perception; the other is 
by the exercise of our reason in inference. Immediate propo- 
sitions are direct or perceptual knowledge, knowledge of things 
and events as they appear to our senses to be. In other words, if 
I say “I see a man,” the knowledge that I am expressing is “This 
appears to me to be a man.” That is an immediate elementary 
proposition, immediate because it is knowledge which I have 
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acquired directly by my sense of vision. An immediate proposi- 
tion is indemonstrable; it cannot be proved. On the other hand, 
the sentence “This is a man” expresses indirect knowledge, 
knowledge which I have achieved inferentially by the exercise of 
my reason, from the premise “This appears to be a man” in con- 
nection with some other premise. A demonstrable proposition, 
as its name suggests, can be proved. 

Since it must be possible to prove every proposition which a 
pleading alleges and to disprove every proposition which a plead- 
ing denies, it is perfectly clear that when we speak of stating facts, 
not only do we mean alleging propositions but we also mean 
alleging propositions which express the inferential or derived 
knowledge of the pleader rather than his perceptual or direct 
knowledge. In other words, to state a fact is to allege an elementary 
demonstrable proposition, a proposition formulating, if the 
pleader is truthful, the pleader’s inferential knowledge about 

“some particular. 

The third distinction that we have to make is the distinction 
between propositions and statements about matters of law. Every 
proposition, whether general or elementary, whether immediate 
or demonstrable, is the answer to a question of the form ‘What 
is the case in some respect.” It is perfectly obvious that to answer 
such a question one needs to know only what is the case in that 
respect. That is to say, such a question can be answered by 
knowledge alone, and anyone who possesses the requisite 
knowledge can answer the question. A question about a matter 
of law, on the other hand, is always a question of the form “What 
ought to be done in some respect in the government of a political 
society.’” While knowledge of what is the case is useful and often 
essential in answering such a question, a question about a matter 
of law, a question which asks what ought to be done in some 
respect in government, cannot be answered by knowledge alone. 
In addition, we need some principle,—political, ethical or legal. 
In short, we need some rule or norm, something which tells us 
what ought to be done in a certain sort of social or political situ- 
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ation. Moreover, although anybody who has the requisite 
knowledge can answer a question about a matter of fact, only 
officials of the state can answer questions about matters of law. 
All that the rest of us can do is to seek to influence their answers 
by persuasion or less rational means. 

Statements about matters of law, like propositions, can be ele- 
mentary or general. If a question about a matter of law is a par- 
ticular question, if it inquires, for example, about particular 
conduct, if it asks whether or not this conduct ought, for legal 
purposes, to be evaluated as tortious or as criminal, it is a par- 
ticular question about a matter of law, and the answer to such 
a question is an elementary statement about a matter of law. Ele- 
mentary statements about matters of law take the form of de- 
cisions and findings, among others. On the other hand, a question 
about a matter of law may be a general question. It may ask, for 
example, whether or not the rules of pleading ought to prohibit 
the pleading of conclusions of law. Obviously, the answer to such 
a question is a general statement about a matter of law. General 
statements about matters of law take the form of principles or 
rules of law. 

I think that the distinction between an elementary proposition 
and an elementary statement about a matter of law will be clari- 
fied if we consider two sentences: (1) “This is a man” and (2) 
“This is a tortfeasor.’”” Obviously, there is no difference, logically 
or grammatically, between the subjects of those two sentences. 
In each instance, the subject is a definite descriptive phrase which 
uniquely designates some particular man. That is why we know 
that the first sentence is elementary and that the second is also 
elementary. If now we look at the predicates, “man” and “tort- 
feasor,” we observe that there is no distinction between them 
grammatically. The predicate of each sentence is a common name 
or noun which connotes an idea, a concept. In each instance the 
idea, the concept, is a kind or class of thing. The word “‘man” 
connotes a kind or class of thing; the word “tortfeasor” con- 
notes a kind or class of thing. But there is a very great difference 
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between the ways in which we acquire and form such ideas. The 
word ‘‘man” connotes an idea in the natural order. Things exist 
naturally as men. We form ideas in the natural order by the in- 
tellectual process known as abstraction, by abstracting the species 
or nature of things from their material conditions. That is to 
say that we can know individuals as individuals only sensitively. 
Intellectually, we can know of an individual only the sort of thing 
that it is. As I have said, we form ideas of existent entities by ab- 
stracting their nature or species from their material conditions, 
Every idea that we have in the natural order, therefore, is a part 
of our knowledge. It is a part of our understanding of the uni- 
verse about us. 

The word “tortfeasor,” however, does not signify an idea in the 
natural order. Nothing exists naturally as a tortfeasor, or, to take 
other examples, as a criminal, or as a constructive trust, or as a 
fee simple absolute. We construct ideas in the legal order for the 
purpose of serving some end of the legal order of which they 
are a part. Instead of abstracting such ideas from experience, we 
impose them upon experience for legal purposes. Accordingly, 
the class of thing signified by the word “tortfeasor” is a class of 
human beings which we have constructed for the purposes of the 
legal order. 

The difference between the ideas connoted by the words “man” 
and “‘tortfeasor” indicates a corresponding difference in the mean- 
ing of the word “‘is” in the two sentences. In the sentence “This is 
a man” the word “is” means “actually classified or characterized 
as.” But the word “is” in the sentence ““This is a tortfeasor’ means 
“ought to be characterized or classified.” The moment I say that, 
you realize that the sentence “This is a man” expresses actual or 
potential knowledge of the universe and that the sentence ““This 
is a tortfeasor” does not express knowledge about anything. That 
points to another very important difference between the two 
sentences. The proposition which is signified by the sentence 
“This is a man,” like all propositions, can be evaluated as true 
or false. The elementary statement about a matter of law signified 
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by the sentence ““This is a tortfeasor,” like every statement about 
a matter of law, can only be evaluated as just or unjust. That is to 
say that just as the values of knowledge are truth and falsity, so 
the values of statements about matters of law, of legal rules and 
decisions, are justice and injustice. 

So much, then, for the distinctions between elementary propo- 
sitions and elementary statements about matters of law. Let us 
compare, in the same way, general propositions and general state- 
ments about matters of law. I said a moment ago that the sentence 
“Men are mortal” —“If anything is a man, it is mortal’’—signifies 
a general proposition. I said that a general proposition is actual 
or potential knowledge of a relationship between kinds or 
classes. It is a logical relationship, the relationship of implication. 
That is to say, the sentence “Men are mortal” means “Beinga man 
implies being mortal.” The terms, the ideas, the concepts, which 
are the elements, the subject and the predicate, of a general propo- 
sition are related by the logical relationship of implication. On 
the other hand, consider the sentence “If anyone commits an 
assault, he is a tortfeasor.’”” Now you have a general statement 
about a matter of law. We know that because the words “assault” 
and “tortfeasor” in this context signify ideas in the legal order. 
The relationship between the legal ideas which are the subject 
and predicate of a general statement about a matter of law is 
different from the relationship between the ideas in the natural 
order which are the terms of a general proposition. The relation- 
ship between them is not the relationship of implication, but a 
relationship which I can only indicate by the expression “It 
follows that.” If anybody commits an assault, it follows that he 
is a tortfeasor in the sense that he ought to be so classified for legal 
purposes. 

We have heretofore interpreted the rule that pleadings must 
state facts as requiring that pleadings allege elementary demon- 
strable propositions. But what does it mean to say that the facts 
stated shall be sufficient to constitute a cause of action or a 
defense? Well, now, there are two things of which one can be per- 
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fectly certain: First, that in every legal controversy the plaintiff 
is seeking to obtain—and the defendant is seeking to avoid—the 
award of a legal remedy. (I use “remedy” in this context to mean 
some mode of righting a legal wrong, for example, compensatory 
damages.) Second, that every legal controversy is regulated by a 
rule of substantive law. We can therefore define a cause of action 
as a prima facie right to a remedy, and a defense as a right to 
avoid a remedy. Every statement of a cause of action or of a de- 
fense is structurally a syllogism, an inference consisting of a 
major premise, a minor premise and a conclusion, which are the 
elements of every syllogism. The minor premise of a pleading, 
whether a complaint or an answer, is always explicitly stated in 
the pleading. It consists of the propositions about matters of fact 
which the pleading alleges. The conclusion of a pleading is usu- 
ally made explicit. The conclusion of the statement of a cause of 
action is that the defendant’s conduct was wrongful and the 
plaintiff is entitled to a remedy. The conclusion of a statement of 
a defense is either that the defendant’s conduct was not wrongful 
or, although it was wrongful, the plaintiff nevertheless is not en- 
titled to a remedy. You will see that that marks the distinction 
between negative and affirmative defenses. The major premise of 
a syllogism, of a proof or an inference, is always implicit in the 
minor premise and the conclusion; and this is true of the minor 
premise and the conclusion of a pleading. Implicit in every 
pleading is what the pleader contends to be a valid rule of sub- 
stantive law. If this implied rule of substantive law, this implied 
major premise of the pleading, is a valid rule of substantive law, 
the pleading, if a complaint, states facts sufficient to constitute a 
cause of action, and, if an answer, facts sufficient to constitute 
a defense. 

Now, how does one test the validity of the rule of substantive 
law which is implicit in a pleading. One way is by a demurrer or 
motion to dismiss or strike on the ground that the pleading does 
not state facts sufficient to constitute a cause of action or defense. 
A demurrer or motion to a pleading on that ground denies that 
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the major premise of the pleading is a valid rule of substantive 
law. Let me give you two examples. 

In Keister v. Keister, 123 Va. 157, an action by a wife’s admin- 
istrator against her husband, the plaintiff alleged that the de- 
fendant killed the plaintiff's intestate and that at the time of 
the homicide the plaintiff's intestate and the defendant were 
related as man and wife. What is the rule of substantive law 
which was implicit in the complaint and which the plaintiff 
claimed to be a valid rule? Obviously, it was “If a man kills a 
woman and if at the time of the homicide the man and woman 
were related as husband and wife, the man’s conduct is tortious 
and the woman’s administrator is entitled to compensatory dam- 
ages.” The Supreme Court of Virginia held that the trial judge 
should have sustained a demurrer to the complaint,—that the 
major premise of the complaint was not a valid rule of substantive 
law. In short, it appears that as far as the Virginia law of torts is 
concerned a husband has a perfect right to kill his wife although 
he may run into some difficulty with the criminal law of that great 
State. 

To take another example, in Dailey v. Parker, 152 F.2d. 174, 
the plaintiffs were the minor children of a Mr. and Mrs. Dailey. 
The defendant was a Mrs. Parker. The children alleged that by 
the exercise of her feminine charms, Mrs. Parker induced their 
father to abandon them and to fail to support them, and asked 
for compensatory damages. Obviously, the rule implicit in the 
complaint was “If by the exercise of her feminine charms a wom- 
an induces the father of minor children to abandon them and 
to fail to support them, her conduct is tortious and the children 
are entitled to compensatory damages.” ‘The Court of Appeals 
of the Sixth Circuit held, a motion to dismiss having been made, 
that this is a valid rule of law. Therefore, this is another practice 
that one won’t engage in—and I say this for the benefit of the 
ladies in the audience—in the Sixth Circuit. 

We see, then, that the requirement that the facts stated shall 
be sufficient to constitute a cause of action or defense is the re- 
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quirement that the rule of substantive law implicit in a pleading 
be a valid rule. But what of the rule that the facts stated shall be 
material facts? 

As I have said, every legal controversy is governed by a rule 
of substantive law. I think that it will now be apparent to you 
that, as transmuted by the procedural rules regulating the burden 
of pleading, the substantive hypothesis of a legal controversy is 
always of the form “If X1 and if X2 and if X3..., then the actor’s 
conduct is wrongful and the person wronged is entitled to an 
appropriate remedy, unless X11 or X12 or X13...” The non- 
verbal symbols, the numbered X’s, necessarily represent ideas in 
the legal order, since what is being represented is a rule of sub- 
stantive law, but they are kinds of things and events of each 
of which there can be an indefinite number of singular instances. 
That is to say that, as we have seen, legal ideas are ultimately 
defined, either wholly or partly, in factual terms. Consequently, 
rules of substantive law can be viewed as specifying the factual 
conditions of obtaining and of avoiding remedies. The condi- 
tions of obtaining a remedy are those introduced by “‘if”’; the con- 
ditions of avoiding a remedy are those introduced by “unless.” 
That is to say that the conditions introduced by “unless” are 
those traditionally referred to as “new matter,” such as fraud, a 
release, illegality, and so on. 

A proposition is material to the statement of a cause of action 
if it reports a specific instance of one of the conditions introduced 
by “if.” Symington v. Haxton, 195 App. Div. 85, provides an 
illustration. That was an action for damages for breach of a war- 
ranty of personal property. The rule of substantive law by which 
such an action is governed can be incompletely formulated in this 
way: “If A and X enter into an agreement whereby A agrees to 
sell and deliver and X agrees to buy some thing, and if by the 
agreement A warrants the quality of the thing in certain respects, 
and if A delivers the thing to X, and if the thing is not then as 
warranted, and if X has duly performed his obligations under the 
agreement, then A’s conduct constitutes a breach of warranty and 
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X is entitled to compensatory damages unless. . . .” Plaintiff, the 
buyer, alleged, among other things, that defendant, the seller, 
was a British subject and a non-resident of New York. It is obvious 
that these allegations were immaterial to the statement of 
plaintiff's cause of action. They did not report specific instances 
of any of the factual conditions of a remedy for breach of 
warranty. 

A defense, I repeat, is the right to avoid a remedy, but a de- 
fendant has the right to avoid a remedy either if one or more of 
the factual conditions of the remedy are not satisfied or if one or 
more of the factual conditions of avoiding the remedy are satis- 
fied. This marks the distinction between negative and affirmative 
defenses. A negative defense is interposed by denying one or 
more of the propositions which are material to the statement of 
the cause of action. If we let “P’’ represent any such proposition, 
then its contradictory, “‘not-P,” is material to the statement of a 
negative defense. But, logically, to deny P is to allege not-P. P and 
not-P are related as contradictories in the sense that if one of those 
propositions is true the other must be false and one of them must 
be true. Thus, the allegation and denial of a material propo- 
sition will create a material issue, an issue which is legally sig- 
nificant in the sense that upon its resolution legal consequences 
depend. 

In the same way, a proposition is material to the statement of 
an affirmative defense if it reports a specific instance of one of the 
factual conditions introduced by “‘unless.”” Ruckman v. Cudahy 
Packing Co., 230 Iowa 1144, provides an illustration. Plaintiff 
sought to recover damages for injuries alleged to have been 
caused by the negligent parking of defendant’s truck on a public 
highway. As an affirmative defense defendant alleged that at the 
time of the accident plaintiff was not licensed to drive an auto- 
mobile. The court held that this was immaterial and hence no 
defense. 

Materiality is thus seen to be a substantive and nota procedural 
conception. I hope that it is also apparent that only a demon- 
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strable elementary proposition can be a material proposition. 
An immediate elementary proposition cannot be material because 
what appears to be the case to some one is never legally significant. 
A general proposition can never be material for a similar reason: 
The relationships between kinds or classes of things and events 
are never legally significant. That is to say that it is never one of 
the substantive conditions of obtaining or of avoiding a remedy 
that something shall have appeared to some one to be the case or 
that if any thing is the case something else shall also be the case. 
It is to say also that immediate and general propositions are un- 
important for pleading although very important for proof. 
Their importance for proof is easily indicated. Consider the 
kind of proof which is generated when we introduce what we call 
real evidence. A flag is exhibited to a jury and they acquire per- 
ceptual knowledge of it which is formulated by an immediate 
elementary proposition such as ““The flag appears to us, the jurors, 
to be red.” But they know themselves as men of normal perceptual 
capacity and common understanding and are prepared to assert 
the general proposition “If a thing appears to men of normal 
perceptual capacity and common understanding to be red, it is 
red.” From these two premises they will conclude “The flag is 
red.”” This sort of proof or inference occurs whenever a thing is 
exhibited to a jury so that they can acquire direct knowledge of 
the thing. That is why I have said that immediate propositions 
are important for proof. So are general propositions for, as the 
example which I have just given indicates, every proof, whether 
real, testimonial or circumstantial, consists of a major premise, 
a minor premise and a conclusion, and the major premise is always 
a general proposition. Lawyers are pretty much unaware of the 
importance of general propositions for proof because most of 
them which are employed as major premises in legal proof do not 
have to be proved; they are common knowledge which is judi- 
cially noticed. Lawyers begin to be aware of the use of general 
propositions in making proofs only when they are special rather 
than common knowledge and have to be proved by the testimony 
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of a specialist, the so-called expert witness. Indeed, the chief 
function of the expert witness in judicial trials is to supply the 
generalized special knowledge which is needed for the purpose 
of making proofs. 

The rules that pleadings may not state evidence or conclusions 
of law are corollaries of the rule that pleadings must state material 
facts, that is, allege material propositions. 

In one sense of the word “evidence,” the sense which it has in 
the phrase “real evidence,” evidence consists of things, such as 
articles of clothing and weapons and snakes, which are exhibited 
to a tribunal so that the tribunal can acquire direct or perceptual 
knowledge of them. But things cannot be “stated” or otherwise 
incorporated in pleadings. In any case, it is not the things which 
are exhibits which are used to prove material propositions; it is 
logically quite as impossible to prove a proposition by a thing or 
a fact as it is to prove a thing or a fact. Only propositions can be 
employed in proving propositions. When a thing is exhibited 
to a tribunal, it is the tribunal’s perceptual knowledge of the 
thing, expressed by one or more immediate propositions, which 
is used to prove a material proposition. A proposition can be used 
in the proof of a material proposition if it is relevant to, that is, 
probative of that proposition. To prohibit the pleading of the 
evidence by which material facts are to be proved is therefore to 
prohibit the allegation of immaterial propositions although they 
are relevant to material propositions; and that is the way in which 
the courts have interpreted this rule of pleading. 

For example, in Wiliams v. Hays, 5 How. Pr. 470, one of the 
propositions material to the statement of plaintiff's cause of action 
was that a certain mortgage had been paid. The complaint alleged 
that the mortgagee had publicly stated that the mortgage had 
been paid. That proposition was immaterial, but it was relevant 
to the material proposition ““The mortgage had been paid.” As 
the court said, ‘““This would be evidence tending to show that the 
mortgage had in fact been paid.” The court therefore held that 
it was not a permissible allegation. 
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Logically a conclusion, whether it is a conclusion of fact or a 
conclusion of law, is the end of a syllogism. If it is a conclusion 
of fact it is an elementary proposition which, before it is proved, 
is a demonstrable proposition and, after it is proved, an inferred 
or derived proposition. It is knowledge which is obtained in- 
directly by inference rather than directly by perception. Obvi- 
ously, every material proposition is in that sense a conclusion of 
fact. A conclusion of law is also inferred from premises but there 
is a difference between its premises and those of a conclusion of 
fact. If the conclusion of a syllogism is an elementary proposition, 
its major premise will be a general proposition and its minor 
premise will be some other elementary proposition. But if the 
conclusion is an elementary statement about a matter of law, the 
major premise will be a general statement about a matter of law 
and the minor premise will be either an elementary proposition 
or some other elementary statement about a matter of law. For 
example, in Hoard v. Gilbert, 205 Wis. 557, plaintiff alleged that 
defendant was indebted to plaintiff in a certain sum. In that con- 
text the word “indebted” clearly signified an idea in the legal 
order, and the allegation was an inferred statement about a matter 
of law, a conclusion of law. The complaint also alleged its minor 
premise; it alleged that plaintiff had supported defendant's 
minor son for fifteen years. The major premise, which was im- 
plicit in the minor premise and the conclusion, was “If A is the 
father of a minor child and if X supports A’s minor child, A be- 
comes indebted to X for the reasonable value of the child’s sup- 
port.”” This is obviously a general statement about a matter of 
law, although an incorrect one. 

The rule forbidding the pleading of conclusions of law, like 
the rule forbidding the pleading of evidence, therefore re-enforces 
the rule which requires pleadings to allege material propositions. 

So much for the meaning of the basic rules of pleading. But 
what of their purposes? 

The major objectives of the rule requiring a pleading to state 
facts sufficient to constitute a cause of action or a defense seem 
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to be the release of social tensions as soon as possible and economy 
of time, effort and expense. These ends the rule seeks to ac- 
complish by making it legally possible to resolve controversies 
in their inception on the pleadings rather than later at a trial on 
the proofs. But, as we all know, because of the liberality of the 
rules relating to the amendment of pleadings and of the uncon- 
scionable readiness of litigants to amend their pleadings, whether 
or not they can truthfully do so, the rule seldom accomplishes its 
purposes. And in any case it is often unjust to resolve controver- 
sies on the pleadings because of the very frequent discrepancy 
between what can be alleged and what can be proved. 

The rule requiring pleadings to state material facts rather 
than evidence or conclusions of law seems to have several ends. 
It is designed to insure that pleadings shall not be immune to 
attack on substantive grounds, that the pleader’s opponent will 
have fair notice of the rule of substantive law upon which the 
pleader really relies and of the material propositions which he 
will try to prove, and that the issues of fact formed by the plead- 
ings will be the legally significant ones. But these objectives are 
often if not usually thwarted by the difficulty of distinguishing 
between propositions and conclusions of law and by the way in 
which the rules forbidding the pleading of evidence and of con- 
clusions are administered. 

As we have seen, the rule which forbids the pleading of evi- 
dence forbids the allegation of immaterial propositions even 
though they are relevant to material propositions. And yet the 
courts often require pleaders to plead evidence when in their 
opinion it is in the interest of fair notice to do so. For example, 
Lubliner v. Ruge, 21 Wash. (2d) 881, was an action to recover 
damages for personal injuries which plaintiff claimed to have 
sustained as the result of a collision between his automobile and 
defendant’s at the intersection of two streets. Plaintiff alleged 
that defendant negligently drove his automobile into the inter- 
section at an excessive rate of speed and against a red light. Upon 
the trial the court refused to permit plaintiff to prove that at the 
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time of the accident defendant was intoxicated. The Supreme 
Court approved this ruling although it was of the opinion that 
the proposition that defendant was intoxicated was an immaterial 
proposition. Such evidence, the court said, is so damaging to a 
defendant charged with negligence that the plaintiff must plead 
it in order that the defendant may prepare to meet it. 

As we have seen, logically every material proposition is a con- 
clusion of fact, that is, an inferred elementary proposition. If, 
therefore, the rule forbidding the pleading of conclusions of fact 
were administered according to logical criteria, it would be im- 
possible to allege material propositions or, in traditional 
language, to state material facts. Hence, it must be that the rule 
is administered according to practical rather than logical criteria; 
and that is the case. If a court is of the opinion that a material 
proposition is too general to give fair notice it will call it a con- 
clusion of fact; the effect, of course, is to require the pleader to 
plead evidence, that is, immaterial propositions which are rele- 
vant to the material proposition which has been condemned as 
a conclusion. If, on the other hand, a court is of the opinion that 
a material proposition is sufficiently specific, it will call it a 
material fact. As we have seen, the predicate of an elementary 
proposition is an idea in the natural order, a kind or class of things 
or events. Classes of things and events, like other classes, vary in 
size. The generality or specificity of an elementary proposition 
therefore depends upon the size of the class which is its predicate 
term. 

Sharp v. Cox, 158 Kan. 253, is a typical application of the rule 
forbidding the pleading of conclusions of fact. The action was for 
malicious prosecution, and the plaintiff alleged that defendants 
caused his arrest. The court held that this allegation was a con- 
clusion of fact. “It is difficult,” the court said, “to see how de- 
fendants could prepare to defend a charge made in such general 
terms.” The effect, of course, was to require the plaintiff to amend 
his complaint in such fashion as to violate the rule which forbids 
the pleading of evidence. 
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In the same way, if the rule prohibiting the pleading of conclu- 
sions of law were administered according to logical criteria, it 
would never be permissible to allege an inferred elementary 
statement about a matter of law. The fact is, however, that this 
rule, like the rule forbidding the pleading of conclusions of fact, 
is administered according to practical criteria, and that the courts 
often not only permit but require the pleading of conclusions of 
law. If a court is of the opinion that an allegation which is an 
inferred statement about a matter of law is too indefinite to give 
fair notice, it will call it a conclusion of law and hold that it 
it not a permissible allegation; but if it is of the opinion that it is 
sufficiently definite to give fair notice, it will call it an ultimate 
fact, or a mixed conclusion of law and statement of fact, or an 
incomplete statement of fact, or the statement of a fact according 
to its legal effect, and hold that it is a permissible allegation. For 
example, in Thayer v. Gile, 4g Hun 268, plaintiff alleged that 
he and defendant were the tenants in common of certain hay and 
that defendant converted the hay. Although the phrase “tenants 
in common” and the word “converted” quite clearly signified 
legal ideas, the court nevertheless held that these allegations were 
statements of facts according to their legal effect rather than con- 
clusions of law and that it was therefore unnecessary for the 
plaintiff “to allege the details from which the tenancy in common 
or the conversion would follow as their legal effect.” 

Moreover, the rule forbidding the pleading of conclusions of 
law is difficult to administer because it is so frequently difficult 
to distinguish between propositions and statements about matters 
of law. If the word or phrase used as the predicate of a sentence is 
a word of phrase which, like “fee simple” or “‘constructive trust,” 
unambiguously signifies an idea in the legal order, the sentence 
will unequivocally signify either a general or an elementary state- 
ment about a matter of law. Or if it is a word or phrase which 
unambiguously connotes an idea in the natural order, the 
sentence will unequivocally symbolize either a general or an 
elementary proposition. But many, if not most, of the words and 
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phrases used to name legal ideas are also used in popular speech 
to name ideas in the natural order, for example, ‘‘assault,” “mob,” 
“negligence,” and “authority.” Consequently, if the predicate of 
an allegation is such an ambiguous word or phrase, the allegation 
will be ambiguous; and in order to determine whether it signifies 
a proposition or a statement about a matter of law it is necessary 
to discover the intention with which the pleader used the word, 
either from the context of the allegation or in some other way. 

Finally, of course, these basic rules of pleading are bedeviled 
and thwarted not only by logical and verbal difficulties but by 
perhaps even more serious psychological and ethical difficulties. 
In the usual case, the plaintiff wants to be as general and in- 
definite as possible. The defendant wants him to be very specific 
and definite. One party is trying to withhold information from 
the other. The other is trying to obtain information to which in 
fairness he may not be entitled. I do not have the time to expand 
upon this. You all know that there are certain psychological and 
ethical difficulties here. All of this is very, very important not 
only for the understanding of our system of pleading, which, 
as you know, is called fact pleading, but for the understanding of 
the origin of the Federal rule which simply provides that a 
pleading shall state a claim upon which relief can be granted. 
There is no requirement of stating facts. Even the phrase “cause 
of action” has been abandoned. I don’t think that is very signifi- 
cant because the phrase “claim for relief” means pretty much the 
same thing. The important thing is that the Federal rules do not 
require the pleading of material facts or forbid the pleading of 
evidence and of conclusions. 

As Judge Clark frankly stated at a meeting of the Section on 
State and Federal Procedure, the Federal rules are the product 
of cynicism and despair as far as pleading is concerned. It had 
long been Judge Clark’s position, even before he became a judge, 
while he was still a teacher of law, that pleadings are relatively 
unimportant. He calls them paper-work, and he uses the expres- 
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sion as a term of derision. His point of view is embodied in the 
Federal Rules: 

Considering the psychological and ethical difficulties, consider- 
ing the intransigent selfishness of human beings, considering the 
way in which the courts have administered the rules of code 
pleading, it is better to cease relying upon pleadings. Let the 
pleadings be a simple statement of the claim and the defense. 
Then we will rely upon the so-called discovery procedures: ex- 
aminations before trial, for example, and pretrial conferences. 
We are going to use those procedures to attempt to do what, 
throughout the centuries, the bar has tried or the community has 
tried but failed to do by means of pleading. 


DISCUSSION PERIOD 


Question: Would you say that the following is correct: “This is a man” is 
an idea in the natural order based on knowledge which, when modified syl- 
logistically to have a major and minor premise, may give rise to a conclusion 
of law, such as tortfeasor? 

Professor Michael: No. 

Question: Why not? 

Professor Michael: “This is a man” is not an idea. It is a sentence which 
signifies an elementary proposition which is capable of being a material 
proposition. Under what conditions? Well, whenever it reports a specific in- 
stance of one of the factual conditions of obtaining or avoiding a remedy pre- 
scribed by a rule of substantive law. We know also that just as it can be part 
of a minor premise of a pleading, it can be the minor premise of a proof. 

Does that answer your question? 

Question: Except that I do not get how “tortfeasor” is arrived at. Isn’t that 
in itself a conclusion? 

Professor Michael: ““Tortfeasor” is a word. What is really important is the 
idea which it signifies. That idea might have been called “‘constructive trust” 
rather than “tortfeasor.” These names, as you know, are part of the history of 
law. What is important is how the idea is formed. What I attempted to do was 
to show you the difference between the ways in which ideas in the natural 
order and in the legal order are formed. Think of what happens to us in the 
process of developing from infancy. We have innumerable contacts with 
things, with individuals, with particulars; and as the result of this experience 
with things, we come to understand them. That is one intellectual operation. 
The other intellectual operation is the intellectual operation that is involved 
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in the formation of legal ideas. I referred to that as a process of construction, 

We construct legal ideas in order to serve the purposes of the legal order. A 
very large proportion of legislation and law administration consists of the 
construction and of the alteration of legal ideas. For example, take the legal 
idea signified by the word “negligence.” My guess is that that legal idea will 
not have been completely explicated on the day on which the last human 
being disappears from this planet. 

Legislatures and courts are constantly interpreting legal ideas. We lawyers 
help in the process. They are continuously and constantly defining and rede- 
fining legal ideas. A very large proportion of all legal controversy is centered 
around the meanings of legal ideas. We add to them, subtract from them, and 
so on. We cannot do that with ideas in the natural order. The idea connoted 
by the word “man” hasn’t changed since human beings got the idea. 

Question: Do you make a distinction between material facts and ultimate 
facts? 

Professor Michael: 1 certainly do not. I say that those two words are used 
interchangeably in legal literature. That is to say, there are a number of 
words that are used to name what I have called material propositions, ma- 
terial facts, ultimate facts, operative facts and so on. 

Question: In what scheme would you place the rule, under the Federal 
Rules of Civil Procedure, that requires you to state facts concerning such 
matters as fraud; for example, you have to prove facts and circumstances 
concerning a claim of fraud? It would not fit into either one of these schemes. 

Professor Michael: Yes, it would. All that comes down to is this: there are 
certain situations in which even the Federal Rules require what we call fact 
pleading. You have mentioned an instance. 

Question: But the facts under the cases that have been decided on that 
rule are the kind of facts that you would call pleading evidence. 

Professor Michael: That may be. Whenever you get a system of fact plead- 
ing, a system which ostensibly requires the pleading only of what we have 
been referring to as material facts or material propositions, you can be al- 
most certain that in the administration of that rule there are going to be 
situations where in the interest of fairness the courts will require the plead- 
ing of evidence. 

Question: Professor, have you any comment on the privilege that I have 
of pleading the entire cause of action on information and belief, without dis- 
closing in my pleading the sources of my information and belief or whether, 
in fact, I have any information or belief? 

Professor Michael: Well, I could comment at considerable length on that, 
but I will try to make it pretty brief. I only hinted at this whole business of 
truthfulness in pleadings. One must distinguish between the truthfulness 
of a pleader and the truth or falsity of what he alleges. If I allege a proposi- 
tion in a pleading and if that proposition is actually my knowledge, then I 
am pleading truthfully. 

Let me illustrate that by referring to another type of proof. I mentioned 











- 22 a ee ee ee eee a 








THE BASIC RULES OF PLEADING 195 


the type of proof that is generated when a thing is exhibited to a tribunal so 
that the tribunal may observe it. That we can call real proof. As you know, 
there are two other kinds of proof, testimonial and circumstantial. Here is 
a witness who takes the stand. He is asked a question. He answers. His answer 
purports to be what he knows to be the case in some respect; is that right? 
Now, he is truthful if he actually has the knowledge which he claims to have. 
But there is a second problem in connection with testimonial proof. The 
question now is whether what you and I are assuming he really knows to be 
the case is the case. That depends upon a number of things. It depends upon 
his opportunity to make the observation which he reports, his capacity to 
make the observation which he reports, his capacity to remember what he 
observed, and his capacity to communicate what he remembers. 

One of the great problems—and that is one of the problems that I had in 
mind when I referred to psychological and ethical difficulties, and so far, I 
must confess, it has been an insoluble problem—is the problem of truthfulness 
in pleading. We have tried verification. We are now about to come back to it 
in New York in a more stringent form. The Federal Rules have abandoned 
it. We have tried signing the pleadings by attorneys, certification by at- 
torneys, and so on. The privilege which a party has to make an allegation on 
information and belief, was designed to protect the truthful pleader against 
the hazards of perjury prosecutions. Now you ask me, why is it that he isn’t 
required in his pleading to disclose the sources of his information? Well, I 
ask you to remember that the rule is that a pleader need allege or is supposed 
to allege only propositions which are material to the controversy. The sources 
of his information would not be material to the controversy. 

Question: On the trial it would be. 

Professor Michael: You did not ask me about the trial. You asked me about 
the pleadings. You have to distinguish between the trial and the pleadings. 
Let me say another thing, just to round this out. I tried to distinguish be- 
tween the truthfulness or untruthfulness of a pleader and the truth or falsity 
of propositions which he alleges. Now, while every proposition is actually 
either true or false, no material proposition can ever be alleged or proved 
to be true or false. While propositions have only two actual values—truth and 
falsity—they have three assertoric values, that is, they can be asserted as true, 
as probable, and as false. The only elementary propositions which we can 
assert as true or false are immediate propositions. We can assert our per- 
ceptual knowledge as true because our knowledge is complete. When I say 
that I see you, I can assert that as true because my knowledge is adequate. I 
couldn’t possibly have any more. 

However, in the case of inferred or proved elementary propositions our 
knowledge is almost never sufficiently adequate to justify us in asserting them 
as more than probable to some degree. That is because always in the proof 
of those propositions one or more propositions are used which can only be 
asserted as probable to some degree. But the probabilities of a proposition 
and of its contradictory are inversely related. If “P” is highly probable, “not- 
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P” must be siightly probable. Therefore, we must think of the process of proof 
and disproof as a process of increasing and decreasing by evidence the prob- 
abilities of material propositions. But these probabilities are relatively ‘nde. 
terminate in value. They are not like statistical probabilities which may he 
numerated, given numbers. To say that they are relatively indeterminate i; 
to say that you and I may honestly estimate the probability of a proposition 
in the light of the evidence differently. 

There is thus room for what is described as a reasonable difference in 
estimating these relatively indeterminate probabilities. That is why, as you 
know, one of the procedural rules is that an issue must be submitted to the 
jury, as the rule says, if the jury can reasonably find either way on the evi- 
dence, either yes or no. Well, what makes it possible for a jury to find reason- 
ably either way? 

Two mathematicians would not disagree about the probability of pulling 
a red ball from a bag containing ten red balls and eight white balls and fif- 
teen blue balls. Why? Because they are assuming a closed system and the 
probabilities can be determined mathematically. But these probabilities with 
which lawyers are concerned—and that is one of our great misfortunes—are 
relatively indeterminate. There is what the courts describe as a reasonable 
margin of difference in estimating those probabilities. 

The function of the judge or jury is to estimate the probabilities of the 
material propositions in the light of the proofs and disproofs. 

Question: May I ask something which I believe is corollary to this? If courts 
are constituted, as I have heard, not for the purpose of discovering truth, 
necessarily, but merely, I might say, to achieve justice as between two con- 
tending parties, is not the purpose of pleading satisfied merely by setting 
forth a claim in plausible terms rather than in probable, true or false terms? 

Professor Michael: I deny your basic premise. I don’t think you can divorce 
truth from justice. Upon what factors does the just resolution of a contro- 
versy depend? I would hope that it is obvious from what I have said that it 
depends, in the first place, upon the justice of the rule of substantive law by 
which the controversy is regulated. It depends, in the second place, upon 
giving better rather than worse answers to the issues of fact involved in the 
controversy. By a better answer, since we cannot discover truth and falsity 
about such matters, I mean the answer which accords with the probabilities 
engendered by the evidence. But the divorce between truth and justice is a 
false dichotomy. You cannot separate the two. 

Question: Professor Michael, would you say that our rules of law are sub- 
stantially based upon the conclusions reached by our judges based upon their 
experiences? 

Professor Michael: Would I say that our rules of law are conclusions 
reached by judges based upon their experience? Well, if you will add legis- 
lators to judges, and then add other officials, such as administrative officials, 
who also have the authority to make rules of law, and if the word “experi- 
ence” has the same meaning for both of us, if it means both experience in the 
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legal order and experience in the non-legal order, obviously yes. Have I 
answered your question? 

Question: I have this in mind, Professor: Most of our conclusions are based 
upon our experiences, as you have stated in your lecture. Therefore, most of 
our decisions, I assume, are based upon the particular judges, whether it is 
a tribunal or a legislative body, acting on their experiences. 

Professor Michael: If you are suggesting that judges are free, that each 
judge acts on his own individual experience, of course, in a sense that is true. 
However, a certain amount of legal education, I should hope, is a part of 
every judge’s experience, a certain familiarity with the legal tradition, the 
history and the rules of law, and so on. Now it is true that one of the great 
difficulties in law administration is that, I suppose, no human being is 
capable of behaving with complete rationality; that is to say, none of us is 
pure reason. You know, in the ancient tradition, the distinction between men 
and angels is just that. An angel is pure reason. 

We, however, are animal as well as human. In addition to our reason, the 
human part of us, our animality consists of our passions, emotions, and so 
on and so forth. Well, there is a constant struggle between them and fre- 
quently our reason is overcome by our passions. Judges are human, too. 

Question: Not all judges. (Laughter) 

Professor Michael: 1 think all that you can say is that the best judge is the 
judge who, other things being equal, is capable of acting with the greatest 
degree of detachment and objectivity. I don’t know what more you can say 
than that. 

The Chairman: I will have to bear that in mind. (Laughter) 

Professor Michael: 1 have gotten a little advertising here tonight. I will 
be glad to advertise you. I think you are a good judge, and I am not even 
adding “as judges go.” (Laughter) 

The Chairman: Let us get back to the subject we have been discussing. 
Are there any more questions, comments or observations? 

Question: I might say that under the European system you do have to 
divulge the source of information and, as a matter of fact, the names of wit- 
nesses; and then it is the duty of the judge to call the witness to the court. The 
lawyer does not even call the witnesses. 

Professor Michael: That is right. 

Question: And experts are called by the judge, so the judge practically tries 
the case and the lawyer merely supplements what the judge leaves out. 

Professor Michael: That is right. But you will understand, of course, that 
I was discussing the Anglo-American system, not the Continental system. 
(Laughter) However, I do want to say this: the differences that you mention 
are, from my point of view, relatively unimportant. I noticed a former Ger- 
man lawyer seated in the rear of the room, who happens to have been one of 
my students, I am glad to say; and I think he will tell you that, in spite of all 
those minor differences, the basic ideas that I have expressed here this eve- 
ning are as valid for the German system as our own. Am I right about that? 
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Question: Absolutely. You are only wrong about calling me a former Ger- 
man lawyer. I am a former Austrian lawyer. (Laughter) 

Professor Michael: I beg your pardon. 

Question: But that is not material. (Laughter) 

Question: How do you feel about a judgment on the pleadings? 

Professor Michael: A motion for a judgment on the pleadings is nothing 
more or less than a delayed demurrer. In the interests of celerity, a defendant 
can demur to a complaint after answer. He calls it a motion for judgment on 
the pleadings, but the question raised on a motion for judgment on the 
pleadings, if it is made by the defendant, is precisely the same question as if 
he had moved to dismiss on the ground that the complaint fails to state facts 
sufficient to constitute a cause of action. 

Question: But you said you are not in favor of those motions. 

Professor Michael: 1 don’t think I said that. What I did say was that within 
my own experience, and I think within yours—I would say that almost every- 
body here would agree with this—on the whole, it is better to resolve con- 
troversies on the proofs rather than on the pleadings. 

Question: Does that not encourage loose pleadings? 

Professor Michael: I suppose it does. You see, that is the great difficulty 
with all this. You know, in some sense the rules of procedural law are very 
curious. Have you ever stopped to think about it? The rules of procedural 
law are the only rules of law that guide and regulate the activities of lawyers. 
The substantive law never regulates the conduct of a lawyer. A lawyer par- 
ticipates in the administration of substantive law as the counselor, the ad- 
viser, the draftsman, and the negotiator of his client. I think that is exhaus- 
tive. The rules of substantive law do not tell him how to advise or how to 
counsel or how to negotiate or how to draft. 

The rules of procedural law, on the other hand, regulate his activities, not 
the activities of his clients. I suppose in some sense procedural law involves 
pretty much the same order of problems as the income tax laws. Men try to 
evade the income tax laws, and so they amend them and try to plug the holes. 
Men evade the procedural rules and so we change them from time to time, 
but the ingenuity of the man who is disposed to deal with the community and 
his neighbors unfairly is always a couple of jumps ahead of legislators, judges 
and so on. 

Question: You used the wrong word, Professor Michael. They do not 
amend it to avoid evasion. They amend it to avoid avoidance. (Laughter) 

Professor Michael: I try, as far as possible, to avoid such euphemisms 
when discussing ethical problems. 

Question: Professor Michael, to illustrate what you said before, I would 
like to ask you a question. Do you consider it a mere matter of degree of 
probability or a difference in kind of probability to distinguish between the 
rule of evidence requiring the preponderant weight of evidence and the rule 
of evidence requiring proof beyond a reasonable doubt? Let me tell you the 
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reason for my question. This is one of the distinctions which we do not have 
in the civil law system. However, I also believe that it is not a material dis- 
tinction, that it is only an apparent distinction. 

Professor Michael: No, it is more than an apparent distinction, but it is a 
distinction in degree, not in kind. That is to say, proof by a preponderance 
of the evidence simply means that the party having the burden of proving a 
proposition—let us again call it “P’’—must prove it to be more probable than 
its contradictory, “not-P,” however slightly more probable; and, of course, 
he has the burden of persuading the tribunal that he has done so. 

However, the party who has the burden of proving a proposition beyond a 
reasonable doubt must prove it to be very highly probable, so highly prob- 
able that its contradictory is so slightly probable that that slight probability, 
in view of the character of the enterprise, cannot be said to create a doubt 
that is reasonable. 

Question: But, Professor Michael, does not also the rule of the preponder- 
ance of the weight of evidence suppose that to prove at least a certain meas- 
urable quantity of probability—in other words, is any preponderance suffi- 
cient to be accepted by the judge in a civil case as proof of a fact to be proven, 
if it is only the relative weight of the evidence which one of the two parties 
has in his favor, but if he has nothing making his allegation, his proposition 
really probable. 

Professor Michael: Assuming that I understand you—and this gets fairly 
subtle—one has to distinguish between the degree of a probability and the 
weight of a probability. ‘That is to say, if all the evidence that I have in favor 
of a certain proposition, however little it is, if all the evidence that I have 
is favorable, then that proposition has a degree of probability which is very 
high. The weight of a probability, however, is determined not by the ratio 
between the favorable and unfavorable evidence, but by the quantity of 
favorable and unfavorable evidence. Let me put it this way: Suppose you 
and I were considering whether or not we should invest some money or do 
something else that involved a considerable hazard. If we happen to have 
little evidence about the operations of this company, all of it favorable, but 
very little, we certainly can assert the proposition of which that evidence is 
probative as highly probable. However, we would probably say, “Look, that 
is all true but we don’t know much about it. We haven’t got much evidence.” 
If, on the other hand, we have a lot—a lot favorable and a lot unfavorable— 
now we can assert the proposition only as slightly more probable than it is 
contradictory, but the weight of the probability is very great. In that situa- 
tion, on a lesser probability, we might be willing to take the risk. 

Finally, you must remember that these probabilities are relatively inde- 
terminate. At this point I am going to say something which you may find 
very shocking. Judge Coleman is supposed to submit an issue to the jury if, 
as the judges say, the jury can decide reasonably either way. But to say that 
I can decide an issue of fact reasonably either way is to say, I submit, that I 











200 





THE RECORD 


cannot, by the exercise of reason, decide the question. That means that the 
issue which we typically submit to juries is an issue which the jury cannot 
decide by the exercise of its reason. 

The decision of an issue of fact in cases of closely balanced probabilities, 
therefore, must, in the nature of things, be an emotional rather than a ra- 
tional act; and the rules regulating that stage of a trial which we call the stage 
of persuasion, the stage when lawyers sum up to a jury, recognize that dis- 
tinction. Time and time again, when an objection is made to a summation, 
the Appellate Court will say in effect: “Counsel, in summation to the jury, 
do not have to be logical. They have to be logical in proof, but they do not 
have to be logical in argument.” 

The point is beautifully made by an old Tennessee case in which the 
plaintiff's counsel, when summing up to the jury, began to weep, and he wept 
very copiously. The lawyer for the defendant objected and asked the trial 
judge to stop him from weeping. Weeping is not a form of argument, is it; 
not rational argument? Well, the Supreme Court of Tennessee said: “It is 
not only counsel’s privilege to weep for his client; it is his duty to weep for 
his client.” (Laughter) 

That makes the point, don’t you see, that I am trying to make. We have 
rules of evidence that are designed to preserve the rational character of the 
stage of a trial when propositions are being proved and disproved. We have 
rules regulating the stage of persuasion, the stage of argumentation, which 
are of such a character that irrational considerations may be urged upon the 
tribunal. Every lawyer who has ever summed up to a jury may not be fully 
aware of this, but I am sure he has some sense of it. 

You see, there are three stages of a controversy: pleading, proof, and per- 
suasion. Theoretically, those three stages are supposed to be isolated from 
one another. You plead, you prove, and then you persuade. However, every- 
one knows that rhetorical processes accompany logical processes throughout 
the trial. That is why we say of some lawyers that they flirt with juries. We all 
know what that means. When do they begin to flirt? Well, just as soon as 
they see a juror, they begin to flirt. That indicates that they recognize that in 
the last analysis it is rhetorical considerations and not logical considerations 
which are important. 

The Chairman: Isn't the same thing true, as was suggested a little while 
ago as to the verdicts of juries themselves? We do not call on them to be 
logical in their deliberations. What we are called on to do when we are 
asked to decide whether a verdict should stand or not stand is to rationalize 
the verdict on the basis of what the testimony was, without any assurance that 
the jury proceeded in a rational manner. 

Professor Michael: Absolutely, and there is another curious thing about 
this. I know of cases and you know of cases where the Supreme Court of the 
United States has reversed a judgment on the ground that the jury’s verdict 
was contrary to the weight of the evidence, and four judges dissented, the 
vote being five to four. Now, in any group of nine men, how can five men say 
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that the jury acted unreasonably when four of them, four of their colleagues, 
agree with the jury, considering the relatively indeterminate character of 
these probabilities? It is very difficult to understand. 

Question: Professor Michael, you said something about the quantity of 
proof being a factor before a jury or a judge. As a matter of fact, judges, from 
my experience, generally charge a jury that it isn’t the quantity of proof or 
the number of witnesses but the quality of proof, that the jury is to ascertain 
where the justice or the truth lies. 

Professor Michael: I don’t think there is anything inconsistent between 
that and what I have said. When I speak of the quantity of proof, I am con- 
sidering both favorable and unfavorable proof. I am considering proof and 
disproof. I am saying that the more proof there is and the more disproof 
there is, the greater the weight of the ensuing probability, although the de- 
gree of probability may be less. 

Let us take an example. There are five witnesses who testified for the 
plaintiff and one who testified for the defendant. What you are saying, in 
essence, is that the judge charges the jury that they can believe the one in 
preference to the five; isn’t that so? Well, that depends upon their relative 
credibilities. After all, one liar does not confirm another liar, and five liars 
are not as good as one truthful witness. That is to say, what that comes down 
to is an evaluation of the relative credibility of witnesses. That is all. 
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